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July 27, 2005.

Background: Defendant convicted of first-degree
murder and robbery with firearms petitioned for a
writ of habeas corpus. The United States District
Court for the Western District of Oklahoma dis-
missed. Defendant appealed and sought a certificate
of appealability (COA).

Holding: The Court of Appeals, Henry, Circuit
Judge, held that defendant was not entitled to equit-
able tolling of the limitations period governing his
habeas petition.

Ordered accordingly.
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Defendant was not entitled to equitable tolling of
the limitations period governing his petition for
habeas relief, despite claim that a copy of the stat-

ute providing the limitations period was not avail-
able to him in any of the facilities in which he was
incarcerated, such that he was not aware of the stat-
ute of limitations; more than eight years elapsed
between the imposition of his sentence and the fil-
ing of his state post-conviction action, he offered
no explanation for that long delay. 28 U.S.C.A. §
2244(d)(1).

*754 Keeley Lane Harris, Oklahoma Attorney Gen-
eral Office, Oklahoma City, OK, for Respondent-Ap-
pellee.

Before EBEL, McKAY, and HENRY, Circuit
Judges.

ORDER
HENRY, Circuit Judge.

**1 Noah Q. Hill, an Oklahoma state prisoner pro-
ceeding pro se, seeks a certificate of appealability
(“COA”) to appeal the district court's decision dis-
missing as untimely his *755 28 U.S.C. § 2254 pe-
tition for a writ of habeas corpus. He also seeks
leave to proceed in forma pauperis (“IFP”). We
deny Mr, Hill's application for a COA, deny his re-
quest to proceed [FP, and dismiss this appeal.

1. BACKGROUND

On November 20, 1995, Mr. Hill pleaded guilty in
Oklahoma County district court to first-degrec
murder and robbery with firearms. On November
20, 1995, the court sentenced him to a term of life
imprisonment without parole and a consecutive
term of fifteen years' imprisonment. Mr. Hill did
not appeal his convictions or sentences. However,
on April 21, 2004, he filed an application for post-
conviction relief in the Oklahoma County district
court. The Oklahoma County court denied the ap-
plication, and, on June 22. 2004, the Oklahoma

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx ?sv=Split&prit=HTMLE&fn= top&mt=W... 2/25/2009



Page 3 of 5

141 Fed.Appx. 754 Page 2
141 Fed.Appx. 754, 2005 WL 1766382 (C.A.10 (Okla.))
(Not Selected for publication in the Federal Reporter)

(Cite as: 141 Fed.Appx. 754, 2005 WL 1766382 (C.A.10 (Okla.)))

Court of Criminal Appeals affirmed that decision.

On July 14, 2004, Mr. Hill delivered to prison offi-
cials a federal petition for a writ of habeas corpus
pursuant to 28 U.S.C. § 2254. In the petition, he al-
leged that he had received ineffective assistance of
counsel in violation of his Sixth Amendment rights
because his attorney had failed to present mitigat-
ing evidence at sentencing and had failed to file a
direct appeal.

The federal district court received Mr. Hill's peti-
tion on July 19, 2004, and referred the matter to a
magistrate judge. The magistrate judge concluded
that Mr. Hill's petition was untimely and recom-
mended dismissal. Mr. Hill objected to that recom-
mendation, but the district court agreed with the
magistrate judge and dismissed Mr. Hill's petition
as time-barred.

II. DISCUSSION

To obtain a COA, Mr. Hill must make “a substan-
tial showing of the denial of a constitutional right.”
28 US.C. § 2253(c)(2). Mr. Hill may make this
showing by demonstrating that “reasonable jurists
could debate whether (or, for that matter, agree
that) the petition should have been resolved in a
different manner or that the issues presented were
adequate to deserve encouragement to proceed fur-
ther.” Miller-El v. Cockrell, 537 U.S. 322, 336, 123
S.Ct. 1029, 154 L.Ed.2d 931 (2003) (internal quota-
tion marks omitted). “[A] claim can be debatable
even though every jurist of reason might agree,
after the COA has been granted and the case has re-
ceived full consideration, that [the] petitioner will
not prevail.” /d at 338, 123 S.Ct. 1029.

Mr. Hill also seeks to proceed IFP in this appeal. In
order to succeed on a motion to proceed 1FP, Mr.
Hill must show a financial inability to pay the re-
quired filing fees, as well as the existence of a
reasoned, nonfrivolous argument on the law and
facts in support of the issues raised in the action.
See DeBardeleben v. Quinlan, 937 F.2d 502, 505

(10th Cir.1991) (addressing [FP status requirements
on appeal).

Here, the decision whether to grant a COA turns on
the application the one-year statute of limitations
for § 2254 actions, established by the Anti-
Terrorism and Effective Death Penalty Act (* Ak-
DPA”). See 28 U.S.C. § 2244(d)(1). Under ¢
2244(d)(1), a habeas corpus petition must be filed
within one year of the latest of:

**2 (A) the date on which the judgment became fi-
nal by the conclusion of direct review or the ex-
piration of the time for seeking such review;

‘B) the date on which the impediment to filing an
application created by State action in violation of
the Constitution or laws of the United States is
removed, if the applicant was prevented from fil-
ing by such State action;

*756 (C) the date on which the constitutional right
asserted was initially recognized by the Supreme
Court, if the right has been newly recognized by
the Supreme Court and made retroactively applic-
able to cases on collateral review; or

‘D) the date on which the factual predicate of the
claim or claims presented could have been dis-
covered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1).

As we have noted, Mr. Hill pleaded guilty on
November 20, 1995. He did not seek to withdraw
the guilty pleas or otherwise appeal his convictions.
Thus, his convictions became final on November
30, 1995, ten days after the entry of judgment and
sentence. SeeOKLA. STAT. tit. 22, § 1051. Absent
the removal of some impediment to filing. a Su-
preme Court decision made retroactive to cases on
collateral review, the discovery of a factual predic-
ate, see 28 U.S.C. § 2244(dX | B)-(D). or the
tolling of the limitations period. see 28 US.C. §
2244(d)(2), Mr. Hill had until April 24, 1997 (one
year after AEDPA's effective date) to timely file his
§ 2254 petition. See United States v. Hurst, 322
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F.3d 1256, 1260 (10th Cir.2003) (establishing April
24, 1997 as end of statutory grace period); United
States v. Simmonds, 111 F.3d 737, 746 (10th
Cir.1997) ( creating grace period beginning on
April 24, 1996), overruled on other grounds by
Hurst, 111 F.3d at 1260. However, Mr. Hill did not
file his § 2254 petition until over seven years later.

As in the district court proceedings, Mr. Hill argues
that the one-year limitations period should be equit-
ably tolled. He contends that a copy of 28 U.S.C. §
2244 was not available to him in any of the facilit-
ies in which he was incarcerated and that as a res-
ult, he was not aware of AEDPA's statute of limita-
tions. He adds that it was not until he received the
magistrate judge's report and recommendation that
he learned that there were time limits on the filing
of a habeas corpus petition.

Mr. Hill also invokes the Fifth Circuit's decision in
Egerton v. Cockrell, 334 F.3d 433 (5th Cir.2003).
There, the court concluded that “[t]he State's failure
to make available to a prisoner the AEDPA, which
sets forth the basic procedural rules the prisoner
must follow in order to avoid having his habeas pe-
tition summarily thrown out of court [constituted]
an impediment” under § 2244(d)(1XB). /d at 438.
Accordingly, the court held that the one-year limit-
ations period did not begin to run until the petition-
er was transferred to a facility where a copy of AE-
DPA was available.

In this circuit, equitable tolling is only warranted in
“rare and exceptional circumstances.” York .
Galetka, 314 F.3d 522, 527 (10th Cir.2003). For ex-
ample, “[ e]quitable tolling would be appropriate
when a prisoner is actually innocent” or “when an
adversary's conduct-or other uncontrollable circum-
stances-prevents a prisoner from timely filing.”
Gibson v. Klinger, 232 F.3d 799. 808 (l0th
Cir.2000). However, “[s]imple excusable neglect is
not sufficient.” /d. Moreover, equitable tolling ap-
plies only “when an inmate diligently pursues his
claims.” Marsh v. Soares, 223 F.3d 1217, 1220
(10th Cir.2000). Absent such diligence, “a claim of
insufficient access to relevant law, such as AEDPA,

is not enough to support equitable tolling.” Gibsun,
232 F.3d at 808; Miller v. Marr, 141 F.3d 976, 978
(10th Cir.1998) (noting that ““[the petitioner] has
provided no specificity regarding the alleged lack
of access [to AEDPA]” and that “i]t is not enough
to say that [a particular correctional] facility lacked
all relevant statutes and case law or that the proced-
ure to request specific materials was inadequate”
and therefore concluding that * equitable tolling of
the limitations period was not warranted).

** We agree with the district court that Mr. Hill has
not met this circuit's standard for equitable tolling.
More than eight years elapsed between the imposi-
tion of Mr. Hill's sentence in November 1995 and
the filing of his state post-conviction action in April
2004, and he offers no explanation of this long
delay. Moreover, by Mr. Hill's own account, he
filed his state post-conviction action when he was
still unaware of AEDPA, and the fact that he was
able to do so undermines the proposition that a lack
of access to AEDPA caused the delay in filing his §
2254 petition. See id(noting that “the claims [the
petitioner] sought to raise are similar to those raised
in his direct appeal and motion for state postconvic-
tion relief, thereby undercutting his argument that
lack of access caused his delay”).t!

FN1. We also note that the Fifth Circuit
case on which Mr. Hill relies is distin-
guishable in important respects. There, the
petitioner alleged that within the eight an a
half month period following the imposition
of his sentence, he filed numerous requests
for legal materials but was informed by
prison officials to cease filing these re-
quests because law library privileges were
unavailable to prisoners in his housing
unit. Egerton, 334 F.3d at 435. Moreover,
unlike Mr. Hill, the petitioner did not file a
state post-conviction proceeding until aficr
he learned about AEDPA. J/d Thus, the
prejudicial effect of the lack of access to
AEDPA was supported by the record in a
manner that is lacking here.
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I11. CONCLUSION
Accordingly, we DENY Mr. Hill's application for a
COA, DENY his request to proceed IFP, and DIS-
MISS this appeal.
C.A.10 (Okla.),2005.
Hill v. Workman
141 Fed.Appx. 754, 2005 WL 1766382 (C.A.10
(Okla.))
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